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IN THE 




United States Court of Appeals 


District of Columbia. 


No. 8616. 


NELLIE DALE CLEMENS, Appellant 

v. 

WILLIAM L. CLEMENS, Appellee. 


I _ 

, ■ 

I 

Appeal from Judgment and Order of the District Court of 
the United States for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
granting appellee an absolute divorce upon the ground of 
voluntary separation for five years without cohabitation, 
and denial of appellant’s Motion to modify that judgment. 

Jurisdiction is vested in this Court by Title 17, Chapter 
1, Section 101, D. C. Code (1940) (March 3, 1901, 31 Stat. 
1225 Ch. 854, Section 226; March 3, 1921, 41 Stat. 1312 Ch. 
125, Section 12). 
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STATEMENT OF THE CASE. 

This is the last of three divorce suits brought by the hus¬ 
band in the District of Columbia against appellant. 

The first was Equity No. 63-886 (Filed March 10, 1937, 
on ground of desertion; dismissed October 20, 1939 for 
failure to prove the charge). 

Next was Civil Action No. 4617 (filed November 1, 1939, 
on ground of voluntary separation; dismissed May 7, 1941 
for lack of sufficient residence. (Joint App. pp. 10, 11.) 

This case, Civil Action No. 11-290, was filed May 7, 1941, 
on ground of voluntary separation for five years, and judg¬ 
ment of absolute divorce entered March 22, 1943, from 
which Notice of Appeal was filed April 20, 1943. (Joint 
App. pp. 7, 8.) 

A suit was filed by appellant in the Supreme Court of the 
State of New York against the husband as defendant on 
September 22, 1938, where he was personally served, and 
appeared by counsel. After a trial that court made Find¬ 
ings of Fact, Conclusions of Law, and entered a judgment 
of legal separation in favor of appellant on April 13, 1940, 
holding that the husband had been guilty of cruel and in¬ 
human treatment toward appellant rendering it unsafe and 
improper for her to live with him, among other things. 
(Joint App. pp. 12,13, 14-15.) The District Court partially 
recognized those findings and the judgment in dismissing 
Civil Action No. 4617 (Joint App. pp. 10,11) from which no 
appeal was ever taken. Likewise the New York judgment 
remans in full force and effect. 

Appellant was served by publication and the District 
Court appointed counsel to defend who filed two reports 
in the case (R. pp. 5-7) which clearly indicate she desired 
to be present at the trial. Later she employed independent 
counsel, and while it is not in the record, it is a fact he did 
not attend the trial because he had previously joined the 
armed forces of the United States. One of his associates 
carried the litigation on in his absence, and filed the Notice 
of Appeal April 20, 1943. Through no fault of her own 



appellant did not attend the trial below (Prelim. R. pp. 15, 
16,17) . 

Nothing further was done in the case until present coun¬ 
sel was first consulted by appellant in late July 1943, at 
which time the Record on appeal had not been filed, and the 
time for filing had then expired, nor was any application 
made to extend the time for filing same. 

Because of the statute postponing the time when a judg¬ 
ment of absolute divorce is effective to finally dissolve a 
marriage to six months after its entry, in this case six 
months after March 22, 1943, a Motion was filed below on 
August 6, 1943, to modify the said judgment of absolute 
divorce which was denied September 22, 1943 (Prelim. R. 
p. 19) from which a Supplement to the original Notice of 
appeal was filed on September 2S, 1943 (Joint App. p. 9). 

Application was then made to this court for leave to file 
the Record here notwithstanding the aforementioned cir¬ 
cumstances, which was granted (R. p. 26). 

An agreed statement of evidence was filed in the District 
Court as the case was not stenographically reported 
(R. p. 28) and the record completed and filed here Janu¬ 
ary 10, 1944. 

STATUTES INVOLVED. 

District of Columbia Code (1940) 

Title 16, Section 403: 

“A divorce from the bond of marriage * * * may be 
granted for * * * voluntary separation from bed and 
board for five consecutive vears without cohabita¬ 
tion, * • * 

Title 16, Section 421. 

# * Everv decree for absolute divorce shall contain 
the date thereof and no such final decree shall be abso¬ 
lute and take effect until the expiration of six months 
from its date.” 
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STATEMENT OF POINTS. 

1. The District Court erred in granting plaintiff a di¬ 
vorce upon the ground of voluntary separation where it 
clearly appears the separation was not voluntary upon the 
part of defendant, but that it was due to plaintiff’s cruel 
and inhuman treatment as shown by the decrees of the 
Supreme Court of New York County, New York, in a suit 
between the parties there. 

2. The Court erred in failing to give full faith and credit 
to the decrees of the Supreme Court of New York County, 
New York, between the parties hereto. 

3. It was error to denv defendant’s Motion filed herein 

% 

before the expiration of six months from the date of Judg¬ 
ment granting the divorce, seeking to have this cause either 
dismissed, or set down for a further hearing upon the 
merits when defendant might have an opportunity to be 
present and submit her evidence. 

4. The District Court erred in refusing to clarify its 
Judgment awarding alimony so that it would be clear 
whether the alimony granted was limited to existing ar¬ 
rears in the Supreme Court of New York County, New 
York, or was to continue after such arrears might be paid 
up. 

SUMMARY OF ARGUMENT. 

The Supreme Court of the State of New York granted 
Appellant herein a legal separation from appellee April 13, 
1940, holding it was dangerous and improper for her to live 
with him. The separation of the parties at least since that 
date has been due to the coercion and compulson of ap¬ 
pellee, and in no sense voluntary. No custom nor law 
among civilized peoples would require a wife to seek a 
reconciliation in such circumstances. The District Court 
here failed to give full faith and credit to the New York 
judgment to that effect when it granted appellee an abso¬ 
lute divorce upon the ground of voluntary separation 
March 22,1943. 



0 


The judgment for alimony here is not clear because the 
New York court on April 13, 1940 granted appellant $15.00 
per week. Thereafter on August 7, 1941, it entered a 
further judgment, finding appellee was in arrears to the 
extent of $952.50. The judgment of the District Court 
here of March 22, 1943 allows alimony at $15.00 per week 
to apply on the New York decree of March 6 , 1940 , which 
appears to be in error, as there is no decree of that date. 
Nor is it clear whether the allowance of alimony here is a 
general allowance to be credited on any sum or sums that 
might accrue under the New York decree, or whether it is 
limited to the arrears of $952.50. 

The statute postponing final dissolution of marriages 
until six months after the date of judgments for absolute 
divorce is generally assumed to be for the purpose of 
allowing the parties an opportunity for reconciliation, and 
to guard against future hasty marriages. It could well be 
such delay was intended to give the Court an opportunity to 
protect the public interest in whatever way it might con¬ 
sider proper. Whether the filing Notice of Appeal, under 
the circumstances of this case, with nothing more, removed 
all control from the District Court or not, it does not appear 
that a rehearing below would have injured any one at inter¬ 
est here. 

The New York judgment of August 7, 1941, enjoining 
appellee from commencing any action or actions affecting 
the martial status outside the state of New York was pre¬ 
sumably entered at a time when appellant was not aware 
of the then pending suit here which was served upon her by 
publication. 

ARGUMENT. 

Point 1. 

To sustain the validity of the judgment granting an abso¬ 
lute divorce in this case it must appear the parties to the 
litigation had been living separate and apart voluntarily 
for five consecutive years next before the filing of the suit. 
The case was filed here on May 7,1941. There was entered 
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a valid decree of legal separation between the same parties 
in the state of New York on April 13, 1940, and it is earn¬ 
estly submitted the separation of the parties since that date, 
at least, has not been voluntary, but due entirely to the 
cruel and inhuman treatment of appellant by appellee, as 
set out in the Findings of Fact and judgment in the New 
York case. Indeed that court found the cruel and inhuman 
treatment of appellee rendered it unsafe and improper for 
appellant to live with him, which was recognized by the 
District Court in its judgment dismissing Civil Action No. 
4617, here. 

The adjective voluntary in its ordinary every day ac¬ 
cepted use means, 

1. Unrestrained by any external influence, force or inter¬ 
ference; not compelled, prompted, or suggested by an¬ 
other; acting of one’s or its own free will, choice, or 
accord; spontaneous. 

Webster’s Universal Unabridged Dictionary. (1937) 

Under this definition it seems beyond reason to assume 
the separation of the parties in this case was voluntary for 
five consecutive years next prior to the filing of this suit. 
It is submitted the question of voluntary separation be¬ 
tween the parties was settled adversely to appellee, and 
that the District Court should have so held. 

On page 2 of the agreed statement of evidence it will be 
noted the appellee testified rather vaguely to a separation 
agreement between the parties, which was not introduced 
in evidence, nor does it appear he was ever subjected to 
cross examination at any time by counsel for appellant, nor 
the Court. However, in a reply filed by him to an amended 
answer of appellant in Civil Action No. 4617, which was 
verified and filed below October 17, 1940 (R. p. 33) he 
shows that the so-called agreement had been theretofore 
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abrogated in accordance with its terms. His vague testi¬ 
mony regarding it had no place in this case, and could have 
done nothing more than possibly confuse the issues. The 
agreement itself is a financial settlement which was to ma¬ 
ture into a separation agreement if carried out according 
to its terms, which was not done, and which eliminated it 
from consideration in this case. 

It appears appellee relies upon authority of Parks v. 
Parks, 73 App. D. C. 93; 116 F. 2d, 556, and possibly so did 
the District Court, to sustain the decision in this case. The 
facts and circumstances of that case are so dissimilar to 
those presented by the case at bar, it does not seem useful 
to discuss them here. In that case there was a desertion 
without any offer of reconciliation, as well as a separation 
agreement. Here we have a judicial finding that it is un¬ 
safe and improper for a wife to live with her husband. In 
such circumstances who could urge the w r ife should seek a 
reconciliation, or even accept one if offered? Also it must 
be remembered this was the third attempt by appellee in 
this jurisdiction to rid himself of his wife who so far as the 
record discloses has been entirely innocent of any wrong¬ 
doing. 

As pointed out in the Parks case, supra, undoubtedly 
Congress did intend to liberalize our divorce laws here from 
what had obtained prior to the passage of the voluntary 
separation statute, but it is seriously doubted Congress in¬ 
tended to make it easy for a man to drive his wife out of his 
home by inhuman treatment, and at the end of five years 
be free to marry again and possibly repeat the perform¬ 
ance. Or maybe to marry again and offer that as a reason 
for being unable to support his prior guiltless spouse. Such 
a construction is not warranted from any consideration 
whatever. 
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Point 2. 

The judgment of the New York Supreme Court was en¬ 
titled to full faith and credit here which was denied to it. 
The District Court partially recognized the same in its 
Opinion and judgment dismissing Civil Action No. 4617. 
However, when it granted an absolute divorce in Civil 
Action No. 11-290 upon the ground of voluntary separation 
full faith and credit was not given the New York judgment 
to the effect it was unsafe and improper for appellant to 
live with appellee, as of April 13, 1940. 

The question of giving full faith and credit to judgments 
and decrees in foreign jurisdictions has been before the 
courts many times, and it has been finally settled that full 
faith and credit must be accorded them, not just some faith 
and credit. Possibly the latest case on that question is 
Williams v. State of North Carolina, 317 U. S. 287; 63 S. Ct. 
207, where the statute passed by Congress under author¬ 
ity of Article IV § 1, of the Constitution is set out and dis¬ 
cussed. See also Davis v. Davis, 305 U. S. 32; 59 S. Ct. 3; 
Barber v. Barber, 62 U. S. 582; 21 How. 582; 16 L. Ed. 226. 
It is respectfully submitted our court should have held the 
separation between the parties hereto was because of the 
cruel and inhuman treatment of appellant by appellee, and 
not voluntary insofar as she was concerned. 

Point 3. 

Whatever the technical construction may be regarding 
the meaning of the statute extending the time to six months 
after the date of a judgment for absolute divorce before 
finally dissolving the marriage, it seems that if the District 
Court should have granted appellant a hearing it could not 
have seriously injured appellee. Apparently the reason for 
not doing so was that a Notice of Appeal, and nothing more, 
had been filed in the case. It seems clear from an examina¬ 
tion of the statement of evidence filed that there was no 
contest below upon behalf of appellant—not even any cross 
examination. 
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Point 4. 

The order for alimony is not clear because it refers to a 
decree of the New York Court dated March 6, 1940, which 
does not exist. Also, there is a general finding of the New 
York decree that appellee shall pay appellant $15.00 per 
week as alimony under date of April 13, 1940, and another 
finding that an arrearage of $952.50 existed, which was 
dated August 7,1941. It is the contention of appellant that 
the order for alimony should be clarified so that in future 
the question would not have again to be brought before the 
Court. Doubtless the District Court ordinarily would effect 
such a correction, and would have done so in this case ex¬ 
cept for the outstanding Notice of Appeal which it consid¬ 
ered took the case out of its jurisdiction. 

CONCLUSION. 

It is respectfully submitted the case should be reversed 
as to the allowance of absolute divorce and returned to the 
District Court to clarify the judgment for alimony. 

Respectfully submitted, 

Vivian O. Hill, 

624 Southern Building, 
Attorney for Appellant. 
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v. 

WILLIAM L. CLEMENS, Appellee . 
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JOINT APPENDIX. 


1 Endorsed: Filed May 7, 1941 Charles E. Stewart, 
Clerk 

Civil Action No. 11290 

Complaint for Absolute Divorce—Five Years Voluntary 

Separation. 

1. This is an action for absolute divorce on the ground of 
five years voluntary separation under the provisions of 
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Section 966 of the Code of the District of Columbia, as 
amended. 

2. Plaintiff is an adult citizen of the United States, and 
is now and for more than two years last past has been a 
resident of the District of Columbia. 

3. Defendant likewise is an adult citizen of the United 
States, a non-resident of the District of Columbia, her last 
known address being- in care of the Vanderbilt Hotel, New 
York City, New York, and is sued herein in her own right 
and as wife of plaintiff. 

4. Plaintiff and defendant were lawfully married to each 
other on, to-wit, December 18,1900, at the City of St. Louis, 
State of Missouri, and thereafter lived together as husband 
and wife, except for short periods of separation, until the 
year 1934. Since, to-wit, October 28, 1934, plaintiff and 
defendant have been and now are living voluntarily sepa¬ 
rate and apart, and during said period, namely, since Octo¬ 
ber 28, 1934, to the present time, they have not lived or 
cohabited together as husband and wife. 

5. Defendant’s last known address is in care of the Van¬ 
derbilt Hotel, New York City, State of New York. 

"Wherefore, plaintiff prays judgment as follows: 

1. That he be awarded an absolute divorce from 
2 the defendant, Nellie Dale Clemens, on the ground 
of more than five years voluntary separation -with¬ 
out cohabitation, in accordance with the statute in such case 
made and provided. 

2. That since defendant is a non-resident of the District 
of Columbia, service be made by publication or by substi¬ 
tuted service in the nature of service by publication, in 
accordance with the statute in such case made and provided. 

3. That plaintiff be granted such other and further relief 
as the nature of the case may require and to the Court may 
seem just and proper. 

RICHARD L. MERRICK, 

913 Woodward Bldg., 
Washington, D. C., 

Attorney for Plaintiff. 
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District of Columbia, ss: 


William L. Clemens, being first duly sworn on oath de¬ 
poses and says that he has read the foregoing Complaint, 
and knows the contents thereof, and that the same are true, 
to the best of his knowledge, information and belief. 

WILLIAM L. CLEMENS, 
Plaintiff. 


Subscribed and sworn to before me this 11th day of Janu¬ 
ary, 1941. 

HARRY S'. WENDER 
(Seal) Notary Public, D. C. 


10 Endorsed: Filed Mar 16 1943 Charles E. Stewart, 
Clerk 

Civil Action No. 11290 


Amended Answer. 

The defendant, Nellie Dale Clemens, files the following 
amended answer to the complaint for a divorce herein. 

1. The defendant admits that plaintiff is a citizen of the 
United States, but denies that he is a bona fide resident of 
the District of Columbia for more than two years past. 
Defendant further avers that plaintiff has fraudulently 
purported to establish said residence, for the purpose of 
defeating defendant’s matrimonial rights, and in order to 
defeat and evade the judgments, decrees and orders of the 
Supreme Court of the State of New York, which said State 
is alleged to be and to continue to be the matrimonial domi¬ 
cile of the parties. 

2. The defendant admits so much of the allegations of 
paragraph #4 of the complaint as may allege that plaintiff 
and defendant were lawfully married on December 18th, 
1900, in the State of Missouri, and thereafter lived together 
as husband and wife in the State of New York. That on 
October 28tli, 1934, at a time when the parties resided and 
were domiciled in the State of New York, the plaintiff wil¬ 
fully and wrongfully abandoned and deserted de- 
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11 fendant and that such desertion and abandonment 
still continues. 

Further in Answer to the Complaint for a Divorce Herein: 

3. Defendant states that on September 22, 1938, she in¬ 
stituted a suit for a separation from bed and board against 
the plaintiff herein, William L. Clemens, in the Supreme 
Court of the State of New York, for the County of New 
York. That due service of process in said action was had 
on the person of said William L. Clemens in New York City 
on September 30, 1938. That the said William L. Clemens, 
thereafter voluntarily appeared in this action in said Su¬ 
preme Court of the State of New York and actively de¬ 
fended the same in person and by counsel. That a trial of 
the issues in said action was duly had on March 8th, 1940, 
resulting in a decision and judgment in favor of Nellie Dale 
Clemens, and against William L. Clemens. That a copy of 
said judgment and the decision and findings upon which it 
is based are attached herewith and prayed to be read as a 
part of this amended answer. That the time of William L. 
Clemens, the defendant in the New York action, to appeal 
from the judgment so entered against him has expired, and 
the said William L. Clemens has not appealed therefrom. 
That the said judgment became and remains binding and 
effective on the parties hereto, and is res judicata as to the 
matrimonial status of the parties. 

4. That in and during said trial, it was necessarily ad¬ 
judged and found between the parties as follows: 

That the plaintiff and defendant at the time of the com¬ 
mencement of this action were residents of the State of 
New York. 

That the defendant has been guilty of cruel and inhuman 
treatment of the plaintiff, and of such conduct towards the 
plaintiff as renders it unsafe and improper that plaintiff 
cohabit with the defendant. 

12 That on October 28th, 1934, the defendant wilfully 
and wrongfully abandoned and deserted plaintiff 
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in the city of New York, and, since that time wilfully and 
wrongfully has refused to live with plaintiff. 

That defendant wrongfully and wilfully failed, neglected 
and refused to provide suitably for plaintiff’s support and 
maintenance. 

That heretofore and on or about March 10th, 1937, defen¬ 
dant did wrongfully and wilfully and without just cause and 
provocation, institute a cause of action for divorce against 
the plaintiff in a foreign jurisdiction. 

5. That by reason of the adjudication and determination 
of the facts and issues above set forth, the plaintiff herein, 
William L. Clemens, the defendant in the New York action, 
is estopped to deny the facts and issues determined as 
above set forth, or to assert facts and issues contradictory 
thereto. 

6. That under and by virtue of the laws of the State of 
New York, the Supreme Court of the State of New York, 
held and still retains jurisdiction over the parties, and over 
the matrimonial status of the parties. 

7. That after due service of process and upon notice to 
the plaintiff herein, William L. Clemens, said Supreme 
Court of the State of New’ York duly made and entered a 
decree herein on August 7th, 1941, and filed August 8th, 
1941, wherein and whereby it was ordered, adjudged and 
decreed that the plaintiff herein (the defendant in the New 
York action) be stayed and enjoined from commencing any 
action or actions affecting the matrimonal status of the 
plaintiff and the defendant outside the jurisdiction of the 
State of New’ York. That a copy of said decree is annexed 
hereto and made a part hereof. 

8. That due service of a certified copy of said order was 
personally made on the plaintiff herein and upon the at¬ 
torneys appearing for him in the New York action. 

13 That the time of William L. Clemens, the defendant 
in the New York action, to appeal from the decree 
so entered against him has expired and that the said Wil¬ 
liam L. Clemens has not appealed therefrom. That the said 
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decree and order became and remains binding and effective 
on the parties hereto, and is res judicata as to the matri¬ 
monial status of the parties. 

9. That the New York action hereinabove mentioned was 
instituted long before the institution of this cause and that 
the New York courts had full jurisdiction of the parties, 
and therefore, the defendant herein respectfully submits 
that it should have precedence over this action and the judg¬ 
ment of said New York Court should be given full cog¬ 
nizance under the theory of comity existing between the 
two jurisdictions. 

Further in Answer to the Complaint for a Divorce Herein. 

10. The defendant avers and states further that by rea¬ 
son of the facts herein above set forth, that this Honorable 
Court has no jurisdiction of the person of the defendant, 
and no jurisdiction of the matrimonial res, sufficient to en¬ 
title it to entertain this suit. 

"WHEREFORE, these premises considered, the defen¬ 
dant prays: 

1. That this complaint for divorce be dismissed. 

2. That plaintiff be ordered to pay to defendant counsel 

fees and costs. 

14 3. That defendant be granted such other and fur¬ 

ther relief as this Court may deem just and proper. 

NELLIE DALE CLEMENS, 

Defendant . 

DONALD K. STALEY, 

JOSIAII LYMAN, 

Attorney for Defendant, 

Southern Building, 

Washington, D. C. 

ELLIOT F. GLASSBERG, 

Attorney for Defendant, 

60 East 42nd Street, 

New York, N. Y. 

• #**#*#*#• 
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1* Endorsed: Filed Mar 22 1943 Charles E. Stewart, 
Clerk. 

Civil Action No. 11,290. 

Final Decree For Absolute Divorce on Ground of 
Five Years Voluntary Separation. 

This cause came on for final hearing at this term upon 
the pleadings filed herein, and was duly heard, both parties 
being represented by counsel; and it being established that 
plaintiff is a resident of the District of Columbia and has 
been such resident for more than two years prior to the 
commencement of this action, and it being further estab¬ 
lished that the parties hereto are now, and for more than 
five years prior to the commencement of this action have 
been, living separate and apart from each other voluntarily 
without cohabitation during said period or since the com¬ 
mencement of this action; thereupon, upon consideration 
thereof, it is, by the Court, this 22nd day of March, A. D. 
1943: 

ADJUDGED, as follows: 

1. That the plaintiff, William L. Clemens, be and he is 
hereby granted a divorce a vinculo matrimonii from the de¬ 
fendant, Nellie Dale Clemens, and that the bonds of matri¬ 
mony heretofore existing between the plaintiff and defen¬ 
dant be and the same are hereby declared to be dissolved, 
because of more than five consecutive years of voluntary 
separation of the parties hereto without cohabitation; Pro¬ 
vided, however, that this decree shall not be effective to dis¬ 
solve the said marriage until the expiration of the time 
allow T ed for taking an appeal or until the final determina¬ 
tion of any appeal taken, or, in any event, until the ex¬ 
piration of six months from the date hereof. 

2. That the plaintiff herein pay to the defendant, to apply 
on a judgment of the Supreme Court of the State of New 
York for the County of New r York entered on the 6th day of 

* “Page number followed by asterisk refers to the Preliminary 
Transcript of Record.” 
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March, 1940, awarding and granting to the defendant 
2* herein a decree of separation from bed and board, 
the sum of Sixty Dollars ($60.00) per month, payable 
in equal semi-monthly installments of $30.00 each on the 
sixth and twenty-first days of each month hereafter, com¬ 
mencing on the sixth day of April, 1943, and continuing 
thereafter until the further order of this Court. 

3. That the plaintiff pay to Josiah Lyman, Esquire, and 
Donald K. Staley, Esquire, attorneys for the defendant 
herein, as attorney fees for representing the defendant in 
this proceeding, the sum of One Hundred Dollars ($100.00), 
payable in five equal monthly installments of Twenty Dol¬ 
lars ($20.00) each, the first of such payments to be made 
on the twenty-first day of April, 1943. 

4. That the plaintiff pay the costs of this proceeding, to 
be taxed by the Clerk, not including, however, the statutory 
docket fee of Twenty Dollars. 

JENNINGS BAILEY, 
Justice. 

Seen: 

RICHARD L. MERRICK, 

Attorney for Plaintiff. 

JOSIAH LYMAN, and 

DONALD K. STALEY, 

Attorneys for Defendant. 

3* Endorsed: Filed Apr 20 1943 Charles E. Stewart, 
Clerk. 

Civil No. 11290. 

Notice of Appeal. 

Notice is hereby given this....day of April, 1943, that 
Nellie Dale Clemens hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 22nd day of March, 

* “Page numbers followed by asterisk refer to the Preliminary 
Transcript of Record.” 
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1943, in favor of William L. Clemens against said Nellie 
Dale Clemens. 

DONALD K. STALEY, 
Attorney for Nellie Dale Clemens, 

Defendant. 

To: 

RICHARD L. MERRICK, Esquire, 

Woodward Building, 

Washington, D. C., 

Attorney for Walliam L. Clemens, Plaintiff. 

#••*•###•* 

20* Endorsed: Filed Sep 28 1943 Charles E. Stewart, 
Clerk. 

Civil Action No. 11,290. 

Supplement to Defendant’s Notice of Appeal Filed Herein 

April 20, 1943. 

To— 

RICHARD L. MERRICK, Esq., 

Woodward Building, 

Attorney for Plaintiff. 

Defendant Nellie Dale Clemens further appeals herein 
to the United States Court of Appeals for the District of 
Columbia from the Order of this Court of September 22nd, 
1943, denying defendant’s Motion to modify Judgment of 
March 22, 1943, by either dismissing the Complaint, or va¬ 
cating the judgment and granting another hearing of the 
case, and clarifying the judgment for alimony . 

VIVIAN O. HILL, 

Southern Building, 
Attorney for Defendant. 


• “Page number followed by asterisk refers to the Preliminary 
Transcript of Record.” 
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35 Endorsed: Filed Dec 31 1940 Charles E. Stewart, 
Clerk. 

Civil Action No. 4617 

It appears that on March 6th, 1940, a judgment was en¬ 
tered in the Supreme Court of the State of New York by 
the defendant in this case against the plaintiff in which the 
court found that at the time of the commencement of the 
action (September 22nd, 193S) both parties were residents 
of the State of New York; that the defendant husband 
(plaintiff in this instant suit) had been guilty of cruel 
and inhuman treatment of the wife, rendering it unsafe and 
improper for the wife to live with her husband, and grant¬ 
ing the wife a separation from bed and board. The hus¬ 
band was personally served with process in the New York 
suit and appeared by counsel. 

Apart from any other question it appears that the hus¬ 
band was a resident by New York in September, 1938, and 
therefore cannot maintain his suit. This holding is res 
judicata and binding upon the plaintiff. Baldwin 

36 vs. Iowa State Traveling Men’s Ass’n., 283 U. S. 522. 

Objection has been made to the introduction in evi¬ 
dence of the New York decree upon the ground that the 
whole record should have been introduced. If the plaintiff 
insists upon that objection, the further hearing of the case 
will be postponed until the whole record can be obtained. 
A divorce suit is not merely an inter partes case but the 
State is interested, and where it appears that there may 
be evidence offered to bar a divorce, opportunity will be 
given to produce it. 

BAILEY, J. 

... 
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37 Endorsed: Filed May 7 1941 Charles E. Stewart, 
Clerk. 

Civil Action No. 4617 
Order Dismissing Cause. 

This cause came on at this term for final hearing, and 
was duly heard; thereupon, upon consideration thereof, it 
is, by the Court, this 7th day of May, 1941: 

ADJUDGED as follows: 

1. That on March 6, 1940, a judgment was entered in the 
Supreme Court of the State of New York, by the defendant 
in this case as against the plaintiff herein, in which it was 
found by that Court that in September, 1938, both parties 
were residents of the State of New York; that the husband 
had been guilty of cruel and inhuman treatment and has 
rendered it unsafe and improper for the wife to live with 
her husband, and granted the wife a separation from bed 
and board; that the husband was personally served with 
process in the New York action and appeared by counsel, 
and that the Supreme Court of the State of New York had 
jurisdiction of the parties; that therefore in view of the 
husband’s residence in New York in September, 1938, he 
cannot maintain this action, so that this complaint is hereby 
ordered to be dismissed. 

2. That plaintiff pay to Louis M. Tulman, Esq., as at¬ 
torney’s fee for representing the defendant herein, the sum 
of one hundred dollars. 

3. That the plaintiff pay the costs of this proceeding to 
be taxed by the clerk, including the sum of Ten ($10.00) 
Dollars for disbursements in obtaining certified exhibits 
from the Supreme Court of the State of New York for use 
in this action. 

JENNINGS BAILEY, 

Justice. 

• •••••*••• 
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12* Endorsed: Filed Aug 6 1943 Charles E. Stewart, 
Clerk. 

Supreme Court, New York County 

Nellie Dale Clemens, Plaintiff , 
against 

William L. Clemens, Defendant. 

The above-entitled action having duly come on for trial 
at a Special Term Part III of the Supreme Court in the 
State of New York, County of New York, on the 8th day of 
March, 1940, before Mr. Justice McLaughlin, without a 
jury, and the plaintiff having appeared by Elliott F. Glass- 
berg, her attorney (Clayton J. Heermance, of counsel), 
and the defendant having appeared by Rosston & Hort, his 
attorneys (Edwin Hort, of counsel), and the issues raised 
by plaintiff’s complaint and defendant’s answer having 
been tried by this Court, and the proofs and allegations of 
the parties having been heard, and due deliberation having 
been had, I do find and decide as follows: 

Findings of Fact. 

FIRST: That the plaintiff and defendant at the time of 
the commencement of this action were residents of the State 
of New York. 

SECOND: That the parties hereto, were married in the 
City of St. Louis, in the State of Missouri, on December 
18th, 1900. 

THIRD: That the sole issue of said marriage living is 
a daughter, Dorothy Clemens Strop, who was born in the 
year 1903. 

13* FOURTH: That the defendant has been guilty of 

cruel and inhuman treatment of the plaintiff, and of 
such conduct towards the plaintiff as renders it unsafe and 
improper that plaintiff cohabit with the defendant. 

* “Page numbers followed by asterisk refer to the Preliminary 
Transcript of Record.” 
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FIFTH: That on October 28th, 1934, the defendant wil¬ 
fully and wrongfully abandoned and deserted plaintiff in 
the City of New York, and, since that time, wilfully and 
wrongfully has refused to live with the plaintiff. 

SIXTH: That defendant wrongfully and wilfully failed, 
neglected and refused to provide suitably for plaintiff’s 
support and maintenance. 

SEVENTH: That heretofore and on or about March 
10th, 1937, defendant did wrongfully and wilfully and with¬ 
out just cause and provocation, institute a cause of action 
for divorce against the plaintiff in a foreign jurisdiction. 

EIGHTH: That defendant has by his conduct and his ac¬ 
tions, compelled plaintiff to undergo substantial expense 
in retaining counsel to represent her in actions in for¬ 
eign jurisdiction. 

NINTH: That the present circumstances of the parties 
are such that defendant should pay the sum of $15.00 per 
week to the plaintiff for her support and maintenance. 

Conclusion of Law . 

FIKST: That the plaintiff is entitled to judgment sepa¬ 
rating plaintiff from the bed and board of the defendant 
forever. 

SECOND: That the defendant pay to the plaintiff $15.00, 
per week for the support and maintenance of the said plain¬ 
tiff. 

14* THIRD: That the plaintiff have taxable costs and 
disbursements in this action. 

Let Judgment be entered accordingly. 

Dated: New York, April 13,1940. 

(signed) CHARLES B. McLAUGHLIN, 
Justice of the Supreme Court of 
the State of New York. 

* “Page number followed by asterisk refers to the Preliminary 
Transcript of Record.” 
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10* Endorsed: Filed Aug 6 1943 Charles E. Stewart, 

Clerk. 

At a Special Term, Part III of the Supreme Court, held 
in and for the County of New York, at the County Court¬ 
house, Borough of Manhattan, City of New York, on the 
13th day of April, 1940. 

Present: 

HON. CHARLES B. McLAUGHLIN, 

Justice. 


Nellie Dale Clemens, Plaintiff , 
v. 

William B. Clemens, Defendant. 


This cause having duly come on to be heard by this 
Court, at Special Term, Part III thereof, at the County 
Court House, Center & Pearl Streets, Borough of Manhat¬ 
tan, City of New York, before me the undersigned, a Jus¬ 
tice thereof, without a jury, and the issues having been 
heard on the 8th day of March, 1940, and the parties hav¬ 
ing respectively presented their proofs and the Court hav¬ 
ing duly made and filed its decision, directing judgment in 
favor of plaintiff of separation from the bed and board of 
the defendant forever on the ground of cruel and inhuman 
treatment of plaintiff by defendant, and on the ground of 
defendant’s neglect and refusal to provide for the plaintiff, 
and on the ground of the defendant’s abandonment and de¬ 
sertion of the plaintiff; 

Now, upon the motion of Elliot F. Glassberg, Esq. attor¬ 
ney for plaintiff, it is 

ORDERED, ADJUDGED AND DECREED that the 
plaintiff, Nellie Dale Clemens, be and she hereby is sepa- 

• “Page number followed by asterisk refers to the Preliminary 
Transcript of Record.” 
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rated from the defendant, William L. Clemens, his bed and 
board forever, as prayed for in the complaint, upon 
11* the ground of cruel and inhuman treatment of the 
said plaintiff by said defendant, and on the ground 
of the neglect and refusal of the said defendant to pro¬ 
vide for the plaintiff, and on the ground of the abandon¬ 
ment and desertion of the plaintiff by the defendant, and 
it is further. 

ORDERED, ADJUDGED AND DECREED that the de- 
fendant pay to the plaintiff the sum of $15.00 per week as 
and for her support and maintenance, and it is further 

ORDERED, ADJUDGED AND DECREED that the 
plaintiff recover $121.85, the costs and disbursements of this 

I action and it is further 

ORDERED, ADJUDGED AND DECREED that the 
plaintiff have leave to apply at the foot of this decree for 
such other and further relief as to the Court may seem just 
and proper in the premises. 

Enter. 

C. B. McL., 

J. S. C. 

ARCHIBALD R. WATSON, 
Plaintiff’s address: Clerk. 

Hotel Mayflower, N. Y. C. 

Defendant’s address: 

4138 Frame Place 
Flushing, L. I. 


7* Endorsed: Filed Aug 6 1943 Charles E. Stewart, 
Clerk. 

At a Specil Term, Part I of the Supreme Court, held 
in and for the County of New York, at the Court House at 

* “Page numbers followed by asterisk refer to the Preliminary 
Transcript of Record.” 
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Centre and Pearl Streets, Borough of Manhattan, City and 
State of New York, on the 7th day of August, 1941. 

Present 

Honorable FELIX C. BENVENGA, 

Justice. 


Nellie Dale Clemens, Plaintiff, 
v. 

William L. Clemens, Defendant. 


A motion having been duly made, on the return day of 
an order to show cause, for an order adjudging the defen¬ 
dant guilty of contempt of this Court, in failing and re¬ 
fusing to comply with the judgment and decree made and 
entered herein on April 13th, 1940, and for an order staying 
the commencement of any actions affecting the matrimonial 
status of the parties outside the jurisdiction of the State of 
New York, and for counsel fees and the costs of this mo¬ 
tion and said motion having duly come on to be heard be¬ 
fore this Court on the 25th day of July, 1941, and upon 
reading the order to show cause, dated July 3rd, 1941, the 
affidavits of Nellie Dale Clemens and Elliot F. Glassberg, 
both sworn to July 3rd, 1941, and upon all papers and pro¬ 
ceedings heretofore had herein, submitted on behalf of the 
plaintiff in support of this motion and upon proof of per- 
sonel service of the order to show cause on both the de¬ 
fendant and his attorneys; and Heermance & Glassberg, 
by Elliott F. Glassberg, Esq. having appeared before me 
on said return day, and there having been no ap- 
8* pearance in opposition, and due deliberation having 
been had, 

Now, on motion of Heermance & Glassberg, attorneys 
for plaintiff, it is 

• “Page number followed by asterisk refers to the Preliminary 
Transcript of Record.” 
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Ordered, Adjudged and Decreed that the motion to pun¬ 
ish the defendant herein for a contempt of this Court, be 
and the same hereby is granted, and the said defendant, 
William L. Clemens, is hereby adjudged guilty of a con¬ 
tempt of this Court for his failure to pay the sum of $15 
per week as alimony, which payments he was directed to 
make by the said decree herein, dated April 13th, 1940, and, 
the arrears of alimony under said decree as of July 3rd, 
1941, the defendant not having made any payments what¬ 
soever since that decree, a period of 63*4 weeks, are hereby 
found and fixed at the sum of $952.50, and it is 
Further Ordered, Adjudged and Decreed that the conduct 
of the said defendant was such as to impair, impede, defeat 
and prejudice the rights and remedies of the plaintiff to 
her loss and damage in the sum of $952.50, and the defen¬ 
dant is accordingly fined, the said sum of $952.50 ? to be paid 
to the plaintiff herein, at the offices of her attorneys Heer- 
mance & Glassberg, 101 Park Avenue, Borough of Man¬ 
hattan, City and State of New York, and it is 
Further Ordered, Adjudged and Decreed that upon the 
failure of said defendant to pay said fine and counsel fees, 
as aforesaid, an order for his commitment shall issue, with¬ 
out further notice to him, directed to the Sheriff of any 
County within the State, wherein said debtor may be found, 
commanding said Sheriff to forthwith arrest the said de¬ 
fendant without further process and commit him to the 
County Jail of said County until he shall pay said 
9* fine or is discharged according, to law, and it is 

Further Ordered, Adjudged and Decreed that the 
defendant be and he hereby is stayed and enjoined from 
commencing any action or actions affecting the matrimonial 
status of the parties outside the jurisdiction of the State 
of New York. 

Enter. 

F. C. B. 

J. S. C. 

* “Page number followed by asterisk refers to the Preliminary 
Transcript of Record.” 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8616. 


NELLIE DALE CLEMENS, Appellant , 

v. 

WILLIAM L. CLEMENS, Appellee. 


Appeal from a Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF FOR APPELLEE. 


The statement of facts contained in appellant’s brief 
(pages 2 and 3) is not deemed sufficiently complete to ap¬ 
prise this Court fully of the situation in this case. For that 
reason, the following additional statement is set forth 
herein: 
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STATEMENT OF THE CASE. 

This is an appeal from a final judgment, entered March 
22, 1943, for absolute divorce on the ground of five years 
voluntary separation. 

Appellant and appellee were united in marriage Decem¬ 
ber 18, 1900, at St. Louis, Missouri, and thereafter lived to¬ 
gether as husband and wife in Missouri and New York, ex¬ 
cept for three short periods of separation, until October 28, 
1934, when they finally separated. They have not since 
lived together (R. pp. 1, 8, 28), but have been and now are 
living voluntarily separate and apart from each other (R. 
p. 28). They have not lived or cohabited together as hus¬ 
band and wife since October 28, 1934 (R. p. 30). 

Prior to the separation, appellee was an employee of the 
National Surety Company in New York City. He obtained 
employment with the United States Housing Administra¬ 
tion at Washington, D. C., and advised appellant that it 
would be necessary for him to remain in Washington, but 
she informed him she would not come to Washington with 
him. He came to Washington July 30, 1934, and has lived 
in the District of Columbia ever since, which place is his 
home (R. p. 28). 

A short time after appellee came to Washington, appel¬ 
lant motored down from New York, stopped at a hotel, saw 
and talked with appellee, but refused to stay with him, and 
returned to New York, where she has lived ever since (R. 
p. 29). 

About the month of February, 1936, appellant brought a 
suit for legal separation and alimony against appellee in the 
Supreme Court of New York for the County of New York, 
during the pendency of which an agreement of separation, 
dated May 16, 1936, was entered into between them (R. p. 
29), a copy of which was annexed by appellant to her an¬ 
swer filed in the first of the three divorce suits mentioned 
on page 2 of appellant’s brief, namely, Equity cause No. 
63.886 in the court below, of which this Court properly may 



3 


take judicial notice as a matter of public record in this jur¬ 
isdiction (23 C. J., sec. 1808, p. 59, citing Gottstein v. Lister , 
88 Wash. 462, 153 P. 595). That agreement contained the 
recitals: 

“WHEREAS plaintiff (appellant here) and defen¬ 
dant heretofore and on or about October 28th, 1934, 
have separated and have ever since lived and are now 
living separate and apart from each other. 

********* 

“NOW THEREFORE it is hereby stipulated and 
agreed by and between plaintiff, defendant and the at¬ 
torneys for the respective parties hereto, that: 

#•*#•###* 

“In the event that this stipulation becomes the per¬ 
manent agreement of separation between the parties, 
the following paragraphs shall be and be deemed part 
of the said agreement: 

“ ‘The parties hereto shall and may live separately 
and apart without the control of the other, and where¬ 
soever they please’ 

In her answer, filed in said equity cause on or about Oc¬ 
tober 12, 1937 (signed and sworn to by her September 28, 
1937), appellant alleged in paragraph 6 that 

“• * * the separation agreement entered into between 
the parties is in full force and effect.” 

Because of that agreement, Equity cause No. 63,886 was 
dismissed on final hearing, plaintiff therein, appellee here, 
having been adjudged unable to prove desertion, the sep¬ 
aration being voluntary. 

In the second action mentioned on page 2 of appellant’s 
brief, namely, Civil Action No. 4617, which sought an abso¬ 
lute divorce on the ground of five years voluntary separa¬ 
tion, appellant filed an answer (signed by her personally 
but not sworn to) on or about March 5, 1940, in paragraph 
4 of which she alleged: 

“* * * the parties entered into an agreement of sep¬ 
aration on the sixteenth day of May, 1936, in the City 
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of New York; that that agreement is still in force and 
effect. * # # ” 

It is clear from these allegations that the agreement of 
May 16, 1936, continued in force and effect for approxi¬ 
mately four years, and was the “permanent agreement” be¬ 
tween the parties. 

Civil Action No. 4617, filed November 1, 1940, was dis¬ 
missed on final hearing by a judgment dated May 7, 1941, 
which recited: 

“That on March 6 , 1040, a judgment was entered in 
the Supreme Court of the State of New York, * * * in 
which it was found by the Court that in September, 
1938, both parties were residents of the State of New 
York * * * that therefore in view of the husband’s resi¬ 
dence in New York in September, 1938, he cannot main¬ 
tain this action # * *” (Italics added). 

In the present case, Civil Action No. 11,290, the complaint 
was filed in the court below on May 7, 1941, summons was 
issued on that date, which, together with a copy of the com¬ 
plaint, was forwarded to the United States Marshal for the 
Southern District of New York, who made a return thereon 
dated August 12,1941, that 

“I hereby certify and return, that on the 16th day 
of May, 1941, I received the within summons and that 
after diligent search I am unable to find the within- 
named defendant, Nellie Dale Clemens, within my dis¬ 
trict.” (R. p. 15.) 

Thereupon service was made by publication (R. p. 3), no¬ 
tice of which was mailed to appellant at her residence, the 
Vanderbilt Hotel, New York, New York, on January 14, 
1942, and not returned to sender (R. p. 15). By an order 
of court, dated April 17, 1942, Josiah Lyman, Esquire, was 
appointed as attorney to defend (R. p. 4). 

On page 2 of appellant’s brief the statement is made that 

“Appellant was served by publication and the Dis¬ 
trict Court appointed counsel to defend who filed two 
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reports in the case (R. pp. 5-7) which clearly indicate 
she desired to be present at the trial.” (Italics added) 

The statement that both reports of counsel to defend 
clearly indicate that appellant desired to be present at the 
trial is incorrect. The first report, filed September 17,1942, 
recites that counsel to defend wrote two letters to appel¬ 
lant, apprising her fully of the nature of the case and of her 
right to defend it, and requesting that she communicate her 
desires to him, neither of which letters was answered by ap¬ 
pellant nor returned unclaimed (R. pp. 5, 6). Thereafter, 
Mr. Lyman filed a supplemental report on January 2, 1943, 
in which he stated that subsequent to filing his first report 
he received a communication from appellant advising him 
that she wished to contest the case, and that he was in¬ 
formed that she had retained counsel in the District of 
Columbia to represent her, namely, Sol Alpher, Esquire, 
Southern Building, Washington, D. C. (R. p. 7). There¬ 
after, on January 27, 1943, Donald K. Staley, Esquire, and 
Mr. Lyman filed an answer on behalf of appellant, denying 
that appellee is a resident of the District of Columbia, and 
alleging that 

“* * * on, to-wit, March 6,1940, a judgment was en¬ 
tered in the Supreme Court of the State of New York 
* # * in favor of the defendant in this case against the 
plaintiff in this case, and granting her a separation 
from bed and board forever * * * (Italics added) (R. 
p. 9). 

This case was called for final hearing in the court below 
as an uncontested case on January 21, 1943. Mr. Staley 
appeared as counsel for appellant and apprised the court 
that appellant wanted to defend the action, whereupon, at 
his request, the court continued the cause until January 28, 
1943, on which date Mr. Staley, Mr. Lyman, and one Elliott 
F. Glassberg, a New York lawyer, appeared in court as 
representatives of appellant. Mr. Glassberg was admitted 
pro hac vice, and duly entered his appearance as counsel 
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for appellant on January 28,1943. The case then was taken 
off the calendar of uncontested cases and placed on the 
regular trial calendar. 

On March 16,1943, with leave of court, appellant filed an 
amended answer in this case, signed by Mr. Staley, Mr. Ly¬ 
man, and Mr. Glassberg, as counsel (R. pp. 10-14), set¬ 
ting forth, among other things, the substance of a judgment 
of the Supreme Court of the State of New York of April 13, 
1940, in a suit brought by her against appellee on Septem¬ 
ber 22, 193S, granting her a limited divorce, and alleging 
that: 

“* * # said judgment * * * is res judicata as to the 
matrimonial status of the parties.” (R. p. 13.) 

The instant case was finally heard in the court below be¬ 
fore Mr. Justice Bailey on March 16, 1943. Appellant was 
represented at the trial by Donald K. Staley, Esquire, coun¬ 
sel selected by her, and Josiah Lyman, Esquire, counsel ap¬ 
pointed by the court to defend. Final judgment for abso¬ 
lute divorce on the ground of more than five years voluntary 
separation without cohabitation was entered March 22,1943 
(Preliminary Record, pp. 1, 2). 

On April 20, 1943, within the time specified by the rules 
of court, appellant noted an appeal (Prelim. R. p. 3), but 
took no steps to perfect it or to file the record in this Court 
until her present counsel, Vivian 0. Hill, Esquire, was em¬ 
ployed, who, on August 6,1943, filed a motion to modify the 
final judgment (Prelim. R. pp. 4-18), which was denied Sep¬ 
tember 14, 1943, because “* * * the defendant heretofore 
filed an appeal • • • from said judgment * * formal 
order to that effect being entered September 22, 1943 (Pre¬ 
lim. R. p. 19). 

At the bottom of page 2 and top of page 3 of appellant’s 
brief the statement is made that 

“Through no fault of her own appellant did not at¬ 
tend the trial below.” 
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Nothing appears of record in this case indicating that 
there was anything to prevent appellant from attending the 
trial. There was ample time between the date the case first 
came on for final hearing on January 21, 1943 (when it was 
continued until January 28,1943, on which latter date three 
attorneys appeared on her behalf) and March 16, 1943, the 
date of final hearing, for appellant to prepare for and 
come to Washington to attend the trial. No motion for a 
continuance was filed when the case came on for final hear¬ 
ing, and no reason for appellant’s failure to appear and 
contest the granting of a divorce is shown. The record 
show’s that she lives at the Vanderbilt Hotel, New York City 
(R. pp. 1, 5, 7, 8. Prelim. R. p. 4). The Court may take 
judicial notice of the fact that living at a hotel of the char¬ 
acter of the Vanderbilt costs money, and that, therefore, 
it w’as not lack of funds that prevented appellant from ap¬ 
pearing at the trial below. No motion for an allowance of 
suit money to enable appellant to conduct her defense and 
attend the trial was made. No other reason is shown w r hy 
appellant could not, “through no fault of her own” attend 
the trial. It must be assumed, therefore, that she could 
have attended the trial and that her reason for not doing so 
w’as lack of a meritorious defense. 

On September 28, 1943, appellant filed in the court below 
a supplement to her original notice of appeal, stating that 
she further appealed from the order of September 22, 1943, 
denying her motion to modify the final judgment (Prelim. 
R. p. 20). 

On or about October 20, 1943, appellant filed a motion in 
this Court for leave to file the full record, notwithstanding 
the fact that the time for doing so specified by the rules of 
court had expired. By order of this Court of November 13, 
1943, the time to file the record was extended to December 
6, 1943, and later, by order of December 10, 1943, w^as fur¬ 
ther extended to January 10, 1944. 
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Due to the fact that the testimony given at the final hear¬ 
ing in the court below was not stenographic-ally reported, 
an agreed statement of the evidence was prepared and filed 
(R. pp. 28-31). While that statement does not show that 
the witnesses who testified were cross-examined by counsel 
for appellant, it is a fact that they were quite fully cross- 
examined. Nothing prevented as full and complete cross- 
examination as the court and counsel for appellant desired. 
It is a further fact that the court asked several questions 
of witnesses, but that is not shown in the statement of evi¬ 
dence. 

The case is now before this Court for consideration on the 
four points set forth on page 4 of appellant’s .brief. These 
will be considered in their order in the argument herein. 

SUMMARY OF ARGUMENT. 

Appellant's Point 1. 

The parties separated in October, 1934, over nine years 
ago. Appellant brought a suit against appellee for legal 
separation in New York in February, 1936, eight years ago, 
and entered into a separation agreement May 16, 1936. As¬ 
suming for argument only that the separation at first was 
contrary to appellant’s wishes, by bringing an action for 
legal separation in February, 1936, and entering into a sep¬ 
aration agreement, coupled with her failure to make any 
overtures whatever toward reconciliation, she evidenced a 
state of mind clearly showing an acquiescence in the sep¬ 
aration, making it voluntary in the statutory sense. More 
than five years having since elapsed, appellee was fully en¬ 
titled to an absolute divorce on the ground of five years vol¬ 
untary separation without cohabitation. 

Appellant’s Point 2. 

Giving to the New York judgment of legal separation full 
faith and credit, it constituted no bar to an absolute divorce 
in the District of Columbia on the ground of five years 
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voluntary separation, and was not res judicata, the two 
actions being entirely distinct from each other and not 
maintainable on the same facts. A limited divorce is no 
bar to an absolute divorce on different grounds. 

The New York judgment, being subject to revision by the 
court, is not, except as to accrued alimony, a final judgment, 
within the full faith and credit clause of the constitution. 

Appellant’s Point 3. 

It was not error to refuse an oral hearing on appellant’s 
motion in the court below, since the rules invest in the court 
discretion to grant or refuse such hearing. Local Civil 
Rule 9 (f) (p. 8) of District Court for the District of Co¬ 
lumbia. Neither w T as it error to deny the motion, since 
appellee already had filed an appeal, and had, therefore, 
considered the judgment final, since a general appeal does 
not lie from an interlocutory order or judgment. 

Appellant’s Point 4. 

Reference to the New York decree by an erroneous date, 
attributable to appellant, which is not misleading, there be¬ 
ing but one such New York decree, creates no misunder¬ 
standing, and is not an error requiring reversal of the judg¬ 
ment of the lower court. 

The judgment is not ambiguous and is capable of ready 
interpretation and should be affirmed. 

Adoption of appellant’s theory of full faith and credit 
would require this court or the court below to issue an order 
for the arrest of appellee for failure to comply with the 
terms of the New York decree and commit him to jail for 
contempt. The prayers in appellant’s answer below did not 
warrant the court in making any other judgment than it 
did. 

The judgment below means what it says and should be 
affirmed. 
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ARGUMENT. 

Appellant’s Point 1. 

Appellant maintains that in order to support the validity 
of the judgment granting an absolute divorce in this case 
it must appear that the parties had been living separate 
and apart voluntarily for five consecutive years prior to the 
filing of the action. The only testimony in the case is defi¬ 
nitely to that effect (R. p. 28). 

The parties finally separated October 28, 1934, nearly 
nine and one-half years ago. Appellant brought her first 
suit for legal separation against appellee in February, 1936, 
eight years ago. While that action was pending, the par¬ 
ties, on May 16, 1936, nearly eight years ago, entered into 
the separation agreement previously mentioned, reciting 
the date of separation, the fact of living separate and apart, 
and the terms of the final agreement to the effect that they 
might live separately and apart wheresoever they might 
please. As late as March 5,1940, appellant alleged that the 
separation agreement of May 16, 1936, was in full force 
and effect. 

The appellant has never, during all the years of separa¬ 
tion, made the slightest attempt to effect a reconcilation 
with appellee. Since there was no occasion for it, no evi¬ 
dence was offered in the court below on final hearing as to 
appellant’s state of mind and attitude toward appellee, as 
reflected by written communications from her, but in the 
second of the actions mentioned on page 2 of appellant’s 
brief, appellee made a tender of proof, of which this Court 
may take judicial notice, wherein he alleged in Paragraph 
12 that he 

“ # * # possesses a number of letters written by her 
(appellant) in 1934 wherein she wrongfully charges 
him with all sorts of misconduct, states in effect that 
she is going to get a divorce, and expresses extreme 
hatred toward him, showing clearly that she had no 
desire to live with him, or to be in his company.” 
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Appellant, in her brief on page 4, states in the summary 
of argument, but not in the argument itself, that the separa¬ 
tion of the parties since the date of the judgment of the 
New York court granting appellant a legal separation on 
April 13, 1940, has been due to the coercion and compulsion 
of appellee and in no sense voluntary, and that no custom 
nor law among civilized peoples would require a wife to 
seek a reconciliation in such circumstances. 

Apparently this argument is advanced to show that ap¬ 
pellant never became reconciled to the separation of the 
parties and that it never was voluntary on her part, as 
well as to excuse her from seeking a reconciliation. 

The findings of fact accompanying the New York judg¬ 
ment of April 13,1940, recite: 

“That the defendant has been guilty of cruel and in¬ 
human treatment of the plaintiff, and of such conduct 
towards the plaintiff as renders it unsafe and improper 
that plaintiff cohabit with the defendant, * * *” 

but that language was not carried into the jrd°- •'"' + 

The language quoted above seems to be the usual and 
customary recitals in findings of fact in cases of legal sep¬ 
aration in New York. As early as 1847, those recitals ap¬ 
peared in almost, if not the identical, words of this case in 
the proceedings in a New York court involved in the case 
of Barber v. Barber, 62 U. S. 582, 21 How. 582, 16 L. Ed. 
226, 227 (relied upon by appellant, brief page 8), where the 
following appears: 

“* * * The cause was heard on the pleadings and 
proofs. It resulted in a declaration by the chancellor 
that the defendant had been guilty of cruel and inhu¬ 
man treatment of his wife, and of such conduct towards 
her as to render it unsafe and improper for her to co¬ 
habit with him * * *. And it therefore decreed that the 
complainant and defendant be separated from bed and 
board forever; provided, however, that they might at 
any time thereafter, by their joint petition, apply to the 
court to have the decree modified or discharged * * 
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It, therefore, clearly appears that the recital that de¬ 
fendant’s conduct was such as to render it unsafe and im¬ 
proper for plaintiff to cohabit with him was not considered 
a bar to a reconciliation of the parties and that a definite 
reservation was made in the judgment in order that the 
parties, by their joint act, might erase a legal barrier to 
the resumption of the relationship of husband and wife by 
having the judgment of legal separation discharged. Such 
reservations in judgments of legal separation are no longer 
necessary, since the New York statutes provide: 

“Upon the joint application of the parties, accom¬ 
panied with satisfactory evidence of their reconcilia¬ 
tion, a judgment for separation, forever, or for a lim¬ 
ited period, rendered as prescribed in this article, may 
be revoked at any time by the court which rendered it, 
subject to such regulations and restrictions as the court 
thinks proper to impose.’’ (Sec. 1165, Civil Practice 
Act; Code Sec. 1767.) 

“In either of the cases specified in the next section, 
an action may be maintained by a husband or wife 
against the other party to the marriage to procure a 
judgment separating the parties from bed and board, 
forever, or for a limited time, for either of the follow¬ 
ing causes: 

“1. Cruel and inhuman treatment of the plaintiff by 
the defendant. 

“2. Such conduct on the part of the defendant to¬ 
wards the plaintiff as may render it unsafe and im¬ 
proper for the latter to cohabit with the former. * * *” 
(Sec. 1161, Civil Practice Act; Code Sec. 1762.) 

This shows conclusively that it is the policy of the law 
of the State of New York to encourage reconciliations of 
married persons after the courts have rendered judgments 
of legal separation on grounds of cruelty and conduct ad¬ 
judged to render cohabitation by the wife with the husband 
unsafe and improper. 

It would appear, therefore, that appellant’s argument 
that there is no custom nor law among civilized peoples 
which would require a wife to seek a reconciliation in such 
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circumstances as she claims are involved in this case is not 
very well founded, and that the law of the State in which 
appellant resides provides for reconciliations in just such 
situations. Therefore, if she wished to escape the situation 
of having become reconciled to separation within the con¬ 
templation of statutes providing for an absolute divorce 
based on definite periods of voluntary separation, it was 
necessary for her to evidence her desire to resume living 
with her husband by something more than mere silence. 
The fact is, however, that she welcomed the continued sep¬ 
aration and would not have altered her situation in that 
respect if she could have done so. 

Appellee respectfully submits that the only bar to appel¬ 
lant’s efforts at reconciliation was her own attitude and 
desire to live separately and apart from appellee, and that 
when she filed her first legal proceeding in the courts of 
New York she had consented to and acquiesced in the sep¬ 
aration of the parties and that since that time, namely, 
February, 1936, her living separate and apart from ap¬ 
pellee has been voluntary on her part. If she had not then 
consented to separation, she most certainly had arrived at 
a state of mind which acquiesced in the separation at some 
time prior to the making of the separation agreement of 
May 16, 1936. Otherwise, she would not have sought in 
her legal proceeding a decree of permanent separation. The 
language of this Court in the case of Parks v. Parks , 73 
App. D. C. 93, 116 F. 2d 556, is peculiarly applicable here. 
The following is quoted from the opinion in that case: 

“Six consecutive years of separation had elapsed. 
The separation was not at first voluntary on the defen¬ 
dant’s part; when the plaintiff deserted her, she begged 
him not to go. But from that time on she neither 
asked him to return nor made any other attempt to 
bring about a reconciliation. It is perhaps a fair infer¬ 
ence that she reconciled herself to separation. But 
that, we think is not the question. Even if she did, in 
fact, wish her husband to return, in the course of time 
her silent acquiescence in the separation made it volun- 
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tary in the statutory sense. Desires which are not re¬ 
flected in conduct have little or no social or legal sig¬ 
nificance. The law is full of instances in which the will 
that counts is the apparent rather than the secret will. 
The liberal purpose of the 1935 amendment points to 
this construction. That purpose was to permit termi¬ 
nation in law of certain marriages which have ceased 
to exist in fact. This is such a marriage. We think 
the defendant’s silent acquiescence made the separation 
voluntary, in the statutory sense, within less than a 
year after it began, and therefore more than five years 
before the plaintiff filed this suit. It follows that he 
he is entitled to a divorce. 

“The fact that the separation resulted from the hus¬ 
band’s fault is no defense, since the statute does not re¬ 
quire that the separation originate in any particular 
way. It requires only that for five consecutive years 
the separation be voluntary. The separation agree¬ 
ment is no defense. * * *” (Italics added.) 

The only difference between the Parks case and this one 
is that here, in addition to a separation agreement, there 
is a judgment of legal separation obtained by the wife on 
the grounds of cruelty and desertion. Appellee contends 
that this is no bar to his absolute divorce on the ground of 
five years voluntary separation, since the courts have held 
that a decree for limited divorce does not bar a subsequent 
action on different grounds for an absolute divorce (See 
cases cited hereinafter). It is unnecessary to point out 
the difference between the grounds of desertion and cruelty 
and the ground of five years voluntary separation, since 
that difference is so apparent. 

Appellant also (brief, p. 7) argues that, although Con¬ 
gress intended to liberalize the divorce laws of the Dis¬ 
trict of Columbia, it is seriously doubted that it was in¬ 
tended to make it easy for a man to drive his wife out of 
his home by inhuman treatment, and at the end of five years 
be free to marry again and possibly repeat the performance. 
The facts in this case do not justify such observations. 
Appellee, in order to earn a living, obtained employment in 
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the District of Columbia, but appellant refused to accom¬ 
pany him here, and remained in the place of former resi¬ 
dence of the parties where she ever since has lived (R. p. 28, 
29). As long as he was financially able, appellant carried 
out the terms of the agreement between them, even after 
he lost his employment in the District of Columbia and was 
unemployed (R. p. 29). 

Appellant’s Point 2. 

Appellant maintains (page 8 of her brief) that the judg¬ 
ment of the New York Supreme Court was entitled to full 
faith and credit here, which was denied to it. With this, 
appellee cannot agree. He contends that it was given full 
faith and credit, but even so, it constituted no bar to the 
final judgment of divorce here on the ground of five years 
voluntary separation. 

In her answer in the court below, appellant raised the 
issue that the New York judgment was res judicata as to 
the matrimonial status of the parties. 

In order that a plea of res judicata may prevail, there 
must be concurrence of four elements, namely, identity in 
the thing sued for; identity in the cause of action; identity 
of persons; and identity of quality in the persons. Identity 
in the thing sued for and in the cause of action is lacking 
in this proceeding. There is no similarity whatsoever, 
much less identity, in the thing sued for in a proceeding 
for legal separation on the ground of cruelty and desertion 
and an action for an absolute divorce on the ground of five 
years voluntary separation. Neither is there any similarity 
in the two causes of action. 

It is said that in applying the test as to identity of causes 
of action, the one most commonly resorted to is to ascertain 
whether the same evidence necessary to sustain the second 
action would have been sufficient to authorize rendering a 
judgment in the first, or more tersely stated, whether the 
same facts will support both actions. Lawrence v. Vernon, 
3 Sumn. 22, Fed. Cas. No. 8,146; Throckmorton v. Hickman , 
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279 Fed. 196; Newhall v. Enterprise Min . Co., 205 Mass. 
585, 91 N. E. 905, 137 ASK 461. Therefore, giving full 
faith and credit to the New York judgment constitutes no 
barrier whatever to the granting of an absolute divorce on 
the ground of five years voluntary separation in this pro¬ 
ceeding. 

A decree for a limited divorce does not bar a subsequent 
action on different grounds for an absolute divorce. Fox- 
well v. Foxwell, 118 Md. 471, 475, S4 A. 552 (1912) (citing 
Stewart v. Stewart, 105 Md. 297); Edgerly v. Edgerly, 112 
Mass. 53, 55 (1873); Evans v. Evans, 43 Minn. 31, 32, 44 
N. W. 524, 7 LKA 448 (1S90); Bakula v. Baknla, 186 Minn. 
488, 489, 243 X. W. 703 (1932); Williams v. Williams, 156 
Md. 10,13,142 A. 510 (1928); Driver v. Driver, 24 Pa. Dist. 
250. 

While the report in the last case cited ( Driver v. Driver) 
is not available to the writer, the digest note indicates that 
the court held that a decree of separation in a foreign 
jurisdiction was no bar to an action for absolute divorce on 
the same ground brought in Pennsylvania by the defendant 
in the first action. Apparently in that case, the court de¬ 
cided that identity in the cause of action did not exist. 

Appellant cites and apparently relies on the cases of 
Williams v. State of North Carolina, 317 U. S. 287, 63 

S. Ct. 207, 86 L. Ed.; Davis v. Davis, 305 U. S. 32, 59 

S’. Ct. 3, 83 L. Ed. 26,11S ALR 1518; and Barber v. Barber, 
62 U. S. 582, 21 How. 582,16 L. Ed. 226. 

The case of Williams v. State of North Carolina was a 
criminal proceeding involving conviction of Williams and 
his second wife on charges of bigamy after each had ob¬ 
tained a divorce in Nevada from a former spouse, had re¬ 
married in Nevada, and returned to North Carolina to live. 
The courts of North Carolina held that they were not re¬ 
quired to recognize the Nevada divorce decrees under the 
full faith and credit clause of the Constitution (Art. IV, 
Sec. 1). On certiorari, the Supreme Court reversed that 
ruling and held that under the Act of May 26, 1790, 28 
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U. S. C. 687, which provides that judgments “shall have 
such faith and credit given to them in every court within 
the United States as they have by law or usage in the courts 
of the state from which they are taken”, the Nevada de¬ 
crees must be recognized as valid and binding. 

The case of Davis v. Davis originated in the District of 
Columbia as a suit to set aside or modify a prior decree 
granting the plaintiff a limited divorce on the ground of 
desertion. The law of the District of Columbia did not at 
that time authorize the granting of absolute divorces for 
desertion. By the decree of limited divorce the plaintiff 
husband was ordered to pay $300 per month for the sup¬ 
port of his wife and daughter. Thereafter plaintiff estab¬ 
lished a residence in Virginia and obtained an absolute di¬ 
vorce there on the ground of desertion, the decree provid¬ 
ing for the payment of $150 per month for the support of 
the daughter, but allowing no alimony for the wife. The 
object of the case in the District of Columbia was to modify 
or set aside the decree of limited divorce. The Supreme 
Court held that full faith and credit must be given to the 
Virginia decree. That case constitutes a recognition, im¬ 
pliedly at least, that a limited divorce in one jurisdiction 
is no bar to the granting of an absolute divorce in another, 
even on the same ground. 

The Barber case was a suit in the District Court of the 
United States for the District of Wisconsin on a New York 
judgment for alimony. The Supreme Court held that a 
decree for alimony constitutes a valid judgment as to ali¬ 
mony already accrued and is entitled to the same full faith 
and credit as any other judgment. 

Aside from the question of giving full faith and credit 
to a foreign judgment, the three cases cited and relied upon 
by appellant have no similarity whatever to the instant 
case. 

The judgment of April 13,1940, of the Supreme Court of 
New York relied upon by appellant contains the provision 
that “the plaintiff (appellant here) have leave to apply at 
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the foot of this decree for such other and further relief as 
to the Court may seem just and proper in the premises.” 
The effect of this reservation was that plaintiff might apply 
for an increase of alimony thereunder, additional counsel 
fees, or for injunctive relief, as she actually did, as evi¬ 
denced by the judgment of August 7, 1941. A foreign de¬ 
cree for alimony which is subject to the revision of the court 
is not a final judgment, within the full faith and credit 
clause. Israel v. Israel , 148 Fed. 576, 79 CCA 32 9 LEANS 
1168. 

Appellee contends, therefore, that appellant is not en¬ 
titled to any relief in this Court for two reasons: First, be¬ 
cause, giving to the New York judgment of April 13, 1940, 
entire full faith and credit, it is not a bar to an absolute 
divorce on different grounds; and, second, because the New 
York judgment, being still subject to the revision of the 
court, is not, except as to accrued installments of alimony, 
a final judgment within the full faith and credit clause of 
the Constitution, and cannot, therefore, be recognized in 
this proceeding as a barrier to the relief afforded appellee 
in the judgment of absolute divorce entered by the Court 
below. 


Appellant’s Point 3. 

No citations of authority are relied upon by appellant to 
support this point. It is to the effect that the Court below 
erred in not granting appellant’s motion to modify the judg¬ 
ment, even though notice of appeal already had been filed, 
or at least the court should have granted appellant an oral 
hearing on her motion. An oral hearing on a motion to 
modify a judgment will not be allowed unless directed by 
the court. Local Civil Rule 9 (f) (p. 8) of the District 
Court of the United States for the District of Columbia. 
By filing an appeal, appellant properly may be presumed 
to have considered the judgment final. Having so treated 
it, in order to succeed on a motion for modification, orderly 
procedure would require dismissal of the appeal. Appel- 
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lant sought an appeal and a modification of the judgment 
at the same time, two inconsistent positions. Therefore, it 
was entirely proper for the court below to deny appellant’s 
motion to modify the judgment on the ground that she 
“heretofore filed an appeal to the Court of Appeals” (R. 
p. 19), and, therefore, had elected to treat the judgment as 
being final. 

.Appellant’s Point 4. 

Appellant argues that the order for alimony is not clear 
because it refers to a decree of the Supreme Court of New 
York dated March 6, 1940, which does not exist. The date 
of March 6,1940, seems to have first appeared in the memo¬ 
randum filed by the court below in Civil Action No. 4617, 
which memorandum is printed on page 10 of the appendix 
to appellant’s brief. That date next appears in the order 
of dismissal of May 7,1941, in Civil Action No. 4617, which 
order was prepared by counsel for appellant in that case 
(See page 11, Appendix to Appellant’s Brief). It also 
appears in the original answer filed in the court below in 
this cause on January 27, 1943, which was prepared by 
counsel of appellant’s own choosing, assisted by counsel 
appointed by the court to defend. The final judgment from 
which this appeal was prosecuted bears the signature of 
both of these attorneys as having been seen by them before 
presentation to the court for signature. Therefore, the 
mistake of describing the judgment of the New York Court 
by a wrong date is attributable to appellant, who naturally 
is more familiar with that proceeding than is appellee, who 
had nothing to do with its institution. However, the date is 
immaterial. There is only one New York judgment of legal 
separation and there is no misunderstanding on the part of 
appellant or appellee or counsel for the parties as to what 
judgment is referred to in the final judgment in this case. 
No one is harmed by the error in date. 

With respect to appellant’s contention that the judgment 
of August 7, 1941, (which recites that the sum of $952.50 
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was then due from appellee to appellant, and directs him 
to pay it, failing which he shall be arrested by the sheriff 
and committed to the County Jail until he pays “said fine 
or is discharged according to law”) was not given full 
faith and credit, adoption of appellant’s contention to the 
effect that this judgment, as well as the one of April 13, 
1940, on which it is based, should be given full faith and 
credit and all of its terms enforced, would require the en¬ 
trance by the court below of a money judgment against 
appellee, as well as the issuance of an order for his arrest 
and commitment until he pays the sum of $952.50. It may 
be pointed out that such procedure would be -wholly im¬ 
proper, for the reason that all that appellant asks in her 
amended answer, which, after all, made the issues in this 
case below, is that the complaint for divorce be dismissed, 
that plaintiff below be ordered to pay counsel fees and 
court costs, and that defendant be granted such other relief 
as the court might deem just and proper. Under those 
prayers and the conclusions of the answer that the appellee 
here “is estopped to deny the facts and issues determined” 
in the New York court, and that the judgment there “is res 
judicata as to the matrimonial status of the parties”, it 
would have been improper for the court below to do other 
than it did. This proceeding was one for absolute divorce, 
and could not be converted into an action for a money re¬ 
covery on a foreign judgment by an answer annexing that 
judgment and pleading it as res judicata. Clearly, the 
court below would have no authority to confine appellee 
in jail on an adjudication of contempt made by the New 
York court, yet that is what would have to be done if the 
force of appellant’s argument is carried to its conclusion. 
Furthermore, the judgment of August 7, 1941, does not 
show personal service on appellant in the State of New 
York, which is believed to be a prerequisite to a valid order 
of commitment for contempt. 

Appellant respectfully contends that the judgment below 
needs no clarification, and that it means exactly what it 
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says; namely, “that the plaintiff pay to the defendant, to 
apply on a judgment of the Supreme Court of the State of 
New York for the County of New York entered on the 6th 
day of March, 1940, awarding and granting to the defendant 
herein a decree of separation from bed and board, the sum 
of Sixty Dollars ($60.00) per month, payable in equal semi¬ 
monthly installments of $30.00 each on the sixth and twenty- 
first days of each month hereafter, commencing on the sixth 
day of April, 1943, and continuing thereafter until the fur¬ 
ther order of this Court. ’ ’ 

Since there is only one decree or judgment of separation 
from bed and board granted to appellant by the New York 
court, the error in the date referred to above is harmless 
and its correction is unnecessary, as it would not alter, ex¬ 
tinguish, or affect any right or duty of either party under 
the judgment from which this appeal is prosecuted. Re¬ 
versal of the lower court’s judgment for that purpose would 
not be justified. 


CONCLUSION. 

It is respectfully contended that the judgment of the 
lower court should be affirmed and that its clarification is 
unnecessary. 


Respectfully submitted, 

Richard L. Merrick, 

640 Woodward Building, 
Washington, D. C., 
Attorney for Appellee. 



